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QUESTIONS? Call KABC Toll-Free: 800-525-1782



The Law of Care -
No Matter Where

This Member Feedback question is taken from KABC's new booklet “The Law of Care-
No Matter Where”, a useful legal guide which provides helpful information to consumers
on home- based services, assisted living types of facilities, and nursing homes.
Publication of this booklet on KABC's 35 " anniversary is especially meaningful to us
because many of the issues detailed in the pages of this guide are legal remedies that
were hard-earned over the last thirty-five years: Remedies that we have had the privilege
of fighting for along side elders, family members, and concerned citizens in Kansas and
nationally. We are grateful to the Kansas Bar Foundation, Interest on Lawyers Trust
Account for a grant to cover the expense of printing, and to Molly M. Wood, Margaret
Farley, & Rachel Monger for their time to contribute articles and resources. For a free
copy, call us: 800-525-1782, email us: info@kabc.org, or visit us online: www.kabc.org
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Page 2 KABC is the only one-stop source for long-term care facility information. 800-525-1782 or email: info@kabc.org
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We want to talk to you when you have questions - Call us Toll-free: 800-525-1782 or email: info@kabc.org
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Join KABC on Wednesday, June 23rd when lawyers, Molly M. Wood, and
Margaret A. Farley will answer your questions and provide training on a variety
of legal issues that arise in long-term care. This presentation will be at the

The Latw of Care -
No Matter Where

A Legal Guide for Consimers

Salina First Presbyterian Church, 308 S. 8th St. fr  om 10-3.
There is no charge for this event or booklet.

KABC created “The Law of Care-No Matter Where” thanks to
funding from the Kansas Bar Foundation, Interest on Lawyers
Trust Account, and the legal expertise of volunteer authors &
attorneys, Margaret Farley, Molly M. Wood, and Rachel Monger.
The guide and training will better prepare you to deal with the civil
legal issues that confront elders and families when using long-
term care.

RSVP if you want to attend by calling KABC toll-free: 800-525-1782; or email
us: info@kabc.org. See it on our website: www.kabc.org.

Space is limited .
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Page 4 KABC is your one-stop source for long-term care information. 800-525-1782 or email: info@kabc.org
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Page 5 Don’'t know who to ask? Ask KABC! Toll-free: 800-525-1782 or email: info@kabc.org
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ALF
ADC
BCH

Assisted Living Facility
Adult Day Care
Boarding Care Home

HP
IMR

LTCU
NF
NFMH
RHCF
CMP
CO
d/b/a
IDR
LSC
NOTC

QIS

Home Plus

Intermediate Care Facility for the
Mentally Retarded

Long-Term Care Unit in a hospital
Nursing Facility

Nursing Facility for Mental Health
Residential Health Care Facility
Civil Monetary Penalty (Fines)
Correction Order

doing business as

Informal Dispute Resolution

Life Safety Code Survey

No Opportunity To Correct
Quality Indicator Survey*

SFF  Special Focus Facility - historically
noncompliant facility providing substandard
quality of care, and is inspected two times per
year, per 1998 CMS initiative.

*According to Greg Reser, KDOA - Beginning with the
fiscal year, Kansas has fully implemented the new Q
Indicator Survey (QIS) process for inspecting nursi

current
uality
ng homes.

)

&1 )(*)
Kansas Advocates for Better Care (KABC)
protects your privacy. KABC maintains
password-protected computerized data files
regarding financial support. We do
not sell or share our membership
list or member financial information
with any other agency, and will not
divulge any personal information
about any members, contributors
or contacts without express written
permission.
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KABC's “Consumer Information Reports” are full of i
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The Kansas Department on Aging (KDOA) is responsible for regulating most licensed adult care homes. The following information is
reproduced from KDOA's records, and is the most current made available to KABC as of 4/14/  2010. Notations such as payment denial,
or terminate provider agreement are recommended remedies made by KDOA to Center for Medicare/Medicaid Services (CMS).
Recommendation of remedies does not mean they are imposed or that provider agreement’s are terminated. It means that if facilities have
not substantially complied by the date noted, CMS may impose the stated action/remedy (KABC does not receive notice of compliance). If
CMS determines that a remedy is warranted, facilities receive formal notification. An abbreviated survey is an investigation resulting from a
complaint. Facilities may appeal these actions, except when a final settlement agreement is reached with KDOA. Most facilities were
inspected using the new Quality Indicator Survey (QIS) process. Facilities listed here are having problems with regulatory compliance, and

should be scrutinized carefully before making placement decisions. If you'd like further clarification call KABC toll-free.

Questions regarding the accuracy of this informatio

n or compliance status should be directed to KDOA,

800-432-3535.

Anthony

Anthony Community Care Center-NF
3/17/10: Abbreviated survey. Offsite
desk review only.

Arma

Deseret Nursing & Rehab - NF
4/1/10: Abbreviated survey, actual
harm cited. Recommend payment
denial for new admissions 7/1,;
terminate provider agreement 10/1.

Clyde

Park Villa - NF

2/10/10: Health survey, actual harm
cited. Recommend payment denial

for new admissions 5/10; terminate
provider agreement 8/10.

Colby

Deseret Nursing & Rehab - NF (SFF)
3/29/10: Health survey, actual harm
cited. Recommend payment denial
for new admissions 4/19; terminate
provider agreement 7/29.

DeSoto

Hillside Village of DeSoto - NF/ALF
1/27/10: Abbreviated survey. Offsite
desk review only.

3/30/10: Health survey, actual harm
cited. Recommend payment denial
for new admissions 6/30; terminate
provider agreement 9/30.

Edwardsville

Golden Livingcenter-Kaw River - NF
3/25/10: Health survey, immediate
jeopardy (corrected-abated from J to
G severity) & actual harm cited.
Recommend $7,000 CMP; payment
denial for new admissions 6/25;
terminate provider agreement 9/25.

Emporia

Flint Hills Care Center - NF

3/3/10: First revisit of health survey.
Recommend payment denial for new
admissions 4/5; terminate provider
agreement 7/5.

Fort Dodge

Kansas Soldiers Home - NF
2/23/10: Abbreviated survey. Offsite
desk review only.

Fort Scott

Fort Scott Manor - NF

2/10/10: First revisit of health survey.
Recommend payment denial for new
admissions 3/28; terminate provider
agreement 6/28.

Fredonia

Golden Livingcenter - NF

4/7/10: First revisit of 3/2 health
survey. Recommend payment denial
for new admissions 6/2; terminate
provider agreement 9/2.

Garden City

The Homestead Health & Rehab - NF
2/23/10: Abbreviated survey. Offsite
desk review only.

Goodland

Good Samaritan Society - NF

3/2/10: Health survey, immediate
jeopardy (corrected-abated from J to G
severity) & actual harm cited, history of
noncompliance, NOTC. Recommend
$5,000 CMP; payment denial for new
admissions 3/23; terminate provider
agreement 9/2.

4/13/10: First revisit of 3/2 health
survey. Recommend $250/day CMP;
payment denial for new admissions
imposed 3/23; remedies continue.

Great Bend

Cherry Village - NF/RHCF

2/12/10: Health survey, immediate
jeopardy (corrected) cited. $3,000 CMP
imposed; recommend payment denial
for new admissions 5/12; terminate
provider agreement 8/12.

Great Bend Health & Rehab - NF
2/9/10: Health survey, actual harm
cited, history of noncompliance, NOTC.
Recommend payment denial for new
admissions 3/6; terminate provider
agreement 8/9.

3/22/10: First revisit of 2/9 survey.
Payment denial for new admissions
imposed 3/6; remedies continue.

Hutchinson

Good Samaritan Center-Hutchinson
Village - NF/ALF

4/7/10: Abbreviated survey. Offsite desk
review only.

Hutchinson Care Center LLC - NF
2/18/10: First revisit of health survey.
Recommend payment denial for new
admissions 3/24; terminate provider
agreement 6/24.

Independence

Windsor Place of Independence,
LLC-NF

3/10/10:Abbreviated survey. Offsite
desk review only.

lola

lola Nursing Center - NF/RHCF
2/11/10: Abbreviated survey. Offsite
desk review only.
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Lakin

Kearny Co. Hospital LTCU (High
Plains Retirement Village)
4/8/10: Abbreviated survey,

immediate jeopardy (corrected) cited.

$5,000 CMP imposed; recommend
payment denial for new admissions
7/8; terminate provider agreement
10/8.

Lawrence

Brandon Woods at Alvamar-NF/ALF
4/1/10: Abbreviated survey. Offsite
desk review only.

Leonardville

Leonardville Nursing Home -
2/10/10: Health survey, actual harm
cited. Recommend payment denial
for new admissions 5/10; terminate
provider agreement 8/10.

Liberal

Southwest Medical Center - LTCU
2/23/10: Abbreviated survey. Offsite
desk review only.

Louisburg

Louisburg Healthcare & Rehab - NF
3/18/10: First revisit of 1/21 health
survey. Recommend payment denial
for new admissions 4/21; terminate
provider agreement 7/21.

McPherson

McPherson Care Centre (previously
Deseret Nursing & Rehab) - NF
3/9/10: Abbreviated survey, actual
harm cited, history of
noncompliance, NOTC. Recommend
payment denial for new admissions
4/12; terminate provider agreement
9/9.

Moran
Moran Manor - NF
2/10/10: Abbreviated survey.

Oakley

Logan County Manor - LTCU
3/11/10: Health survey, actual harm
cited, history of noncompliance,
NOTC. Recommend payment denial
for new admissions 4/4; terminate
provider agreement 9/11.

Osage City

Peterson Nursing Home - NF

3/29/10: First revisit of 2/18 health
survey. Recommend payment denial for
new admissions 5/18; terminate
provider agreement 8/18.

Osawatomie

Life Care Center - NF

3/31/10: Health survey, actual harm
cited. Recommend payment denial for
new admissions 7/1; terminate provider
agreement 10/1.

Oswego

Deseret Nursing & Rehab - NF
1/12/10: Abbreviated survey. Offsite
desk review only.

Overland Park

Delmar Gardens - NF

4/8/10: Health survey, actual harm
cited, history of noncompliance, NOTC.
Recommend payment denial for new
admissions 4/30; terminate provider
agreement 10/8.

Manorcare Health Services - NF/ALF
2/26/10: Health survey, actual harm
cited, history of noncompliance, NOTC.
Recommend payment denial for new
admissions 3/20; terminate provider
agreement 8/26.

Paola

North Point Skilled Nursing Ctr. - NF
2/10/10: Health survey, actual harm
cited. Recommend payment denial for
new admissions 5/10; terminate
provider agreement 8/10.

Pratt

Pratt Rehab & Residence Center-LTCU
3/23/10: Abbreviated survey. Offsite
desk review only.

Sabetha

Apostolic Christian Home - NF/ALF
2/18/10: Abbreviated survey. Offsite
desk review only.

Salina

Windsor Estates Nursing Home - NF
4/14/10: Abbreviated survey, immediate
jeopardy (corrected) & actual harm
cited. Recommend $7,000 CMP;
payment denial for new admissions

7/14; terminate provider agreement
10/14.

Scott City

Park Lane Nursing Home - NF
2/11/10: First revisit of 12/16/09
health survey. Recommend payment
denial for new admissions 3/16;
terminate provider agreement 6/16.

Sedgwick

Sedgwick Healthcare Center - NF
3/29/10:Abbreviated survey. Offsite
desk review only.

Smith Center

Smith Co. Memorial Hospital - LTCU
2/18/10: Health survey, actual harm
cited. Recommend payment denial for
new admissions 5/18; terminate
provider agreement 8/18.

Spring Hill

Golden Livingcenter - NF

4/8/10: Health survey, actual harm
cited. Recommend payment denial for
new admissions 7/8; terminate
provider agreement 10/8.

Topeka

Eventide Convalescent Center - NF
2/17/10: Second revisit of 12/2/09
health survey. Recommend payment
denial for new admissions 3/2;
terminate provider agreement 6/2.

Lexington Park Nrsg./Post Acute-NF
2/2/10: Abbreviated survey. Offsite
desk review only.

Manorcare Health Services - NF
2/12/10: Abbreviated survey. Offsite
desk review only.

Rolling Hills Health Center - NF
2/26/10: Abbreviated survey. Offsite
desk review only.

WaKeeney

Trego Manor - NF

3/4/10: Abbreviated survey,
immediate jeopardy cited. $5,000
CMP imposed; recommend payment
denial for new admissions 6/4;
terminate provider agreement 9/4.
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Wellington

Deseret Nursing & Rehab - NF

3/2/10: Health survey, actual harm cited.
Recommend payment denial for new
admissions 6/2; terminate provider
agreement 9/2.

Wichita

Manorcare Health Services - NF

3/18/10: Abbreviated survey. Offsite desk
review only.

Medicalodges Wichita - NF
3/15/10: Abbreviated survey. Offsite desk
review only.
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Seniors Warned about
New Medicare Scam

Kentucky Attorney General Jack
Conway'’s office reports that seniors in
Kentucky and other states are
receiving “fraudulent phone calls
asking for personal information so that
new Medicare cards may be issued to
the consumers.”

The caller claims to represent
Medicare or the Social Security office
and asks the consumer to verify or
provide personal information that could
lead to identity theft.

Calls are originating from 866-234-
2255. When investigators dialed the
number, they reached a recording that
states that the number is being
spoofed by "Medicare scammers" and
that calls should be reported to the
state Attorney General or the Federal
Communications Commission.

Consumers should never verify or
provide personal information to
someone who has called them. When
in doubt on Medicare or Social
Security, consumers should hang up
and call Social Security at 1-800-772-
1213 or Medicare at 1-800-Medicare.

Enforcement Actions

The Kansas Department on Aging is responsible for regulating most
licensed adult care homes. The following information is reproduced
from KDOA records. This listing represents civil monetary penalties
(fines), bans on admission, license revocation actions and other
enforcement proceedings by KDOA against licensed adult care
homes other than nursing facilities, and for nursing homes that are
private pay. All homes may appeal any of these actions except
when they have reached a final settlement agreement with KDOA.
This information is the most current available to K ABC as of
4/8/2010. Comments regarding the accuracy of this

information should be directed to KDOA, 800-432-353 5.

Hutchinson

Emeritus Corp. d/b/a EIm Grove Estates - ALF
Case #10-LCEB 31 4/8/10

$10,000 CMP: *Negotiated service agreement.

Milan

Beaver Creek Village - HP
Case #10-LCEB-1  2/18/10
Lift ban on new admissions.

Case #10-LCE-15 3/12/10

Notice of intent to revoke adult care home license-actual
harm cited. From 1/8/09:*Staff treatment of residents;
*Functional capacity screen; *Negotiated service agreement;
*Infection control; *Staff qualifications (sufficient staff, health
screening); *Medication management (facility management of
meds, storage); *Drug regimen review. From 1/21/10: *Staff
treatment of residents; *NSA-outside resources; *Delegation
of duties; *Dietary services; *Disaster & emergency
preparedness education; *Sufficient staff. From 2/24/10:
*Staff treatment of residents.

Overland Park

Dial Senior Management d/b/a Silvercrest at Deer Creek-ALF
Case #10-LCEB-2  3/25/10

Ban on new admissions.

Wichita

Midwest Homestead of Wichita Operations LLC d/b/a The
Homestead of Wichita - ALF

Case #10-LCEB-3  3/31/10

Ban on new admissions.

(* indicates regulation violated)

Page 9 KABC staff personally respond to your inquiries about long-term care. Toll-free: 800-525-1782 or email: info@kabc.org
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Nursing facilities that chose to participate in the Medicare or Medicaid programs, or both, must undergo
an annual survey to determine compliance with federal standards of care. Facilities that are cited with
deficiencies are subject to a range of intermediate remedies, intended to sanction noncompliance and
motivate facilities to achieve and maintain substantial compliance. In numerous reports over the past
decade, the Government Accountability Office (GAO) has found that the federal nursing home survey
process describes deficiencies as less serious than they actual are. The result of the understatement of
deficiencies is either that no enforcement occurs at all, or that less significant remedies are imposed
than the deficiencies actually warrant.

A recent GAO report, for the first time, identifies the factors underlying state survey agencies’
understatement of deficiencies. Problems in the survey and enforcement systems may increase in light
of a recent Third Circuit Court of Appeals decision that directs the Centers for Medicare & Medicaid
Services (CMS) to expunge immediate jeopardy deficiencies that were not addressed during a facility’s
administrative appeals. The study asked surveyors and state survey agency directors nationwide about
the survey process. In a report publicly released in December 2009, based on answers to the web-
based questionnaires and the GAQO’s analysis of survey data, the GAO identifies four major factors that
underlie nursing home surveys’ understatement of serious deficiencies: 1) weakness in the federal
survey process; 2) workforce shortages and training inadequacies; 3) state supervisory reviews; and 4)
state agency practices that explicitly and implicitly discourage the citing of deficiencies and external
pressure by the nursing home industry and state and federal legislators. (GAO, Nursing Homes:
Addressing CMS and State Commitment, (Nov. 2009), www.gao.gov/new/items/d1070.pdf)

Many of these factors confirm what residents’ advocates have identified as problems in the survey
process for many years. The GAO found that the timing of surveys remains too predictable to give a
true picture of the quality of care provided by a facility. Respondents described guidance issued by
CMS as lengthy, complex and subjective, and reported that the definition of “actual harm” deficiency is
confusing to surveyors. These problems in the survey process have been exacerbated by inadequate
funding for surveys in the last decade which have led to shortages in surveyor staff, insufficient training
for surveyors, and reliance on inexperienced surveyors who are more likely to understate the
seriousness of deficiencies. A third factor is that states’ tend to focus their supervisory reviews on high-
level deficiencies that may lead to sanctions, not on lower-level deficiencies which may be understated.

Finally, the GAO identifies state survey agencies’ non-citation practices, both explicit and implicit,
that result in the understatement of deficiencies. These practices include not citing certain deficiencies
at all, not citing deficiencies above a certain level of scope and severity, and allowing facilities to correct
deficiencies without receiving any citation of noncompliance. Seven of 12 state survey agency directors
reported external pressures—by the nursing home surveyed, the state nursing home industry, and state
and federal legislators—and report being pressured to reduce or eliminate deficiencies, with pressure
coming from legislative offices and the governor. State legislators and industry representatives have
appeared on-site during surveys, questioning and intimidating surveyors. In addition, “unbalanced”
informal dispute resolution practices have led to downgrading and deletion of deficiencies in several
states.

For nursing home residents, the understatement of deficiencies may lead to poorer quality of care
and quality of life. Facilities realize that deficiencies may not be cited at all and, if cited, that they will
lead to only minimal enforcement actions. The nursing home industry will claim that care has improved
when it has not. Finally, public attention will shift away from recognizing the need to strengthen and
improve the nursing home regulatory system.

For more information, contact attorney Toby S. Edelman in the Center for Medicare Advocacy’'s
Washington DC office: 202-293-5760 or tedelman@medicareadvocacy.org

Page 10 KABC is your one-stop source for long-term care information. 800-525-1782 or email: info@kabc.org
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Amicus Brief Update

Miller v. Johnson is a personal injury lawsuit which is on appeal to the Kansas Supreme Court. The outcome of
the appeal will have an effect on people injured by negligence in Kansas, including nursing home and assisted living
residents. This case involved a young woman, Amy Miller, suffering with a diseased ovary. Amy’s physician
mistakenly removed her only healthy ovary, so Amy can no longer bear children. A jury in Douglas County heard
Amy's story, and awarded her a verdict of $759,679.74. Most of the damages were given for non-economic
damages. The award amount was reduced by the judge because the award exceeded the $250,000 cap on non-
economic damages mandated in Kansas law passed in the 1980’s.

Non-economic damages are almost all personal losses except medical expenses, lost income and a few other
economic losses. These damages include scarring caused by an injury; disability that permanently interferes with the
performance of activities of daily living; and the pain, suffering and mental anguish that accompanies physical pain
and injury, even for a lifetime. Amy Miller appealed her case, asking the Supreme Court to overturn the law which
caps non-economic damages at $250,000. Ms. Miller's primary argument is that by barring a jury from awarding the
amount of damages it believes is fair, robs Kansas citizens of their fundamental right to have a jury decide their
remedy.

When Miller v. Johnson went before the Kansas Supreme Court, Kansas Advocates for Better Care signed on to
an amicus brief written by AARP. The brief presented by AARP and KABC informed the Supreme Court that the
legislature’s cap is unfair, and has a disproportionately negative effect on elderly people. Most elderly people are no
longer active members of the workforce, and are not able to claim economic damages if they are injured. Elderly
people must rely on non-economic damages when they seek justice in the courts, and the cap punishes elderly
people. The Supreme Court has not yet released a decision in this case.

In the Kansas Legislature

At the time of printing, the legislature was in “veto session” and is scheduled to adjourn May 6th. The major push
at this point is to create a 2011 budget and provide for the revenue needed to fund expenditures. All social services
have been cut, more than once in the 2010 budget. The most significant issue during the session has been
continued steep declines in revenue. The revenue losses have negatively affected the funding available to pay for
nursing home care for persons receiving Medicaid; the Senior Nutrition programs like meals on wheels; the Senior
Care programs that provide case management and services for elders living at home, and the home and community
based services that allow elders and persons with disabilities to live in the community. Loss of funding for these
critical programs has resulted in fewer elders being served across Kansas.

A number of bills have been introduced to increase revenue, including the Nursing Home Provider Assessment ,
also known as a bed tax. So far, it has not passed either house or senate. KABC has asked law makers not to pass
the assessment unless there is clear language guaranteeing that all persons living in nursing homes will receive
improved care from the funds. The governor supports passage.

Smoke free Kansas legislation was passed early in the session. Nursing home residents receive some
exceptions in this law, if the home they live in already allows smoking and has specific ventilation that protects others
from the health effects.
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|
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|
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|
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